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Foreword

fter decades of developing environmental treaties, con-

ventions, protocols, and other Multilateral Environmental
Agreements (MEAs), international attention is shifting to com-
pliance with and enforcement of these instruments. The need
is clear: many countries are struggling to implement their
environmental commitments under the numerous agreements
to which they are party. Where do they start? Are there more
efficient and effective ways to implement? How can it be Shafqat Kakakhel
done with limited resources?

To assist countries in addressing the various challenges, the United Nations Environment
Programme (UNEP) is honoured to present this Manual on Compliance with and
Enforcement of Multilateral Environmental Agreements. This Manual is part of UNEP’s
broader efforts to strengthen capacity to implement, comply with, and enforce MEAs and
environmental law more broadly.

Throughout its history, UNEP has been a leader in catalyzing and facilitating the nego-
tiation and development of MEAs. More recently, UNEP has also played a key role in
refocusing international attention on compliance and enforcement. From 1999 to 2001,
UNEP convened a process that led to the development and adoption of Guidelines on
Compliance with and Enforcement of Multilateral Environmental Agreements. These
Guidelines, adopted in February 2002, provide a set of approaches and considerations for
countries as they negotiate, implement, and enforce MEAs. The Guidelines are significant
for the breadth of their reach and the clarity and succinctness of their language.

The Manual complements the Guidelines by providing specific examples from around
the world on how Governments, NGOs, the private sector, and other institutions have uti-
lized the various approaches set forth in the Guidelines. The Manual also provides more
detailed explanations, checklists, and additional resources in order to give depth to the
specific approaches: How do they work? What are different ways to structure or imple-
ment a specific approach? How is it funded? Who coordinates the activities?

Indeed, the specific examples are one of the aspects that make this Manual unique and
significant. They are practical, rather than hypothetical or theoretical. Moreover, most
of them come from countries with developing economies or economies in transition. As
such, the examples are more relevant and easily adaptable to countries that face very lim-
ited financial, institutional, technical, and personnel resources.

It is anticipated that compliance with and enforcement of MEAs will remain a high prior-
ity of the international community for many years to come. There is a lot of work to be
done but also a lot to learn and adapt or emulate from this Manual. There are positive
examples from numerous developing countries — many of which are highlighted in this
Manual — but there also are significant constraints to take into consideration as MEAs are
implemented or enforced.
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To strengthen compliance with and enforcement of MEAs, UNEP has convened regional
and national capacity building workshops, initiated and supported innovative projects,
and launched a dialogue on the future of compliance and enforcement of MEAs. UNEP’s
Regional Offices have provided technical assistance to Parties by assisting them to draft
implementing laws and regulations; strengthened government, civil society, and private
sector capacity to implement, comply with, and enforce environmental law including
MEAs; and fostered regional cooperation and coordination. In response to requests from
Governments, UNEP worked with States to develop the Bali Strategic Plan on Technology
Support and Capacity-building. The Bali Strategic Plan builds upon UNEP’s earlier efforts
in these areas, and establishes a framework for assisting States in realizing, based on their
priority needs, the practical measures necessary for effective implementation, compliance,
and enforcement of MEAs.

With the shift to compliance and enforcement of MEAs entrenched, it is becoming increas-
ingly important to exchange experiences regarding specific approaches. In this context,
the experiences described in this Manual take on added significance.

Shafgat Kakakhel
Officer-in-Charge and Deputy Executive Director
United Nations Environment Programme

June 2006
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How To Use This Manual

his Manual was designed to improve and facilitate use of the UNEP Guidelines on

Compliance with and Enforcement of MEAs through a variety of means. Its organi-
sation follows that of the UNEP Guidelines, with the first part of the Manual devoted to
compliance and the second part to enforcement.

The Manual is intended for use by a wide audience: treaty negotiators, political officials, law-
yers, police, customs officers, researchers, and legal drafters in governmental, non-governmen-
tal, academic, and professional institutions. Considering the breadth of topics and audiences
entailed, this Manual is a reference tool. It is not meant to be read cover-to-cover.

Format

The Manual is presented as an annotation to the Guidelines. Following a general head-
ing, the particular guideline (or relevant sub-paragraph of the guideline) under discussion
is repeated in full. The material following the guideline text is the core of the Manual.
Explanatory text expands upon the text of the guideline in simple, clear language. Text
boxes present case studies from specific countries or regarding specific MEAs. These illus-
trative examples provide the reader with concrete experiences and applications to clarify
the meaning of the particular guideline. At the end of many guidelines and accompanying
text, there is a checklist that provides some key considerations to bear in mind. The check-
lists draw upon best practices in a number of geographic, cultural, and thematic contexts.
At the same time, checklists (like the Guidelines and the Manual itself) are advisory and
users of the Manual are encouraged to adapt them to the particular circumstances.

In order to keep the Manual at a manageable length, the explanatory text, illustrative case
studies, and checklists are intentionally brief. Where possible, references to further infor-
mation are provided at the end of the particular discussion. Where books are cited, the
reference sets forth the author’s name, and the full citation is in Annex VI. Similarly, where
Internet-based resources are utilised, the Web site is provided. The case studies set forth in
the Manual frequently refer the interested reader to the person or institution providing the
case study or an individual otherwise familiar with the details.

In some cases, the general concept underlying a series of paragraphs within the Guidelines
(for example, Guidelines 40-44) will be addressed in an introductory entry, with specific
subsections of these guidelines addressed in more detail afterwards. Thus, the reader
should check both the general and specific sections addressing a particular guideline.

Some tools and approaches are relevant to both compliance and enforcement. For
example, while the Guidelines and the Manual generally consider compliance to be
an international matter, entailing what a nation needs to do to comply with its interna-
tional commitments, some of these measures are domestic (such as the development of
national laws, regulations, and institutions). Where a tool appears in both the compliance
and enforcement Guidelines, the full discussion of the tool appears in the most relevant
Chapter with an appropriate cross-reference in the other Chapter.
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Different Users

There are two primary modes of intended use. First, the Manual can provide a primer on the
basic considerations and approaches for a particular group of users. Obviously, certain
parts of the Manual will be more relevant to particular users than others. Accordingly, the

parts that are the most relevant to particular key groups of users are laid out below.

43(f), 45-49

Users Guidelines Pages
All (for background) 1-9, 35-39 29-60, 289-314
Foreign Affairs Officers 10-34, 41(b), 61-286, 400, 545,

605-657

Legislators

20, 22-23, 26,
32, 40-42, 45-46,
48-49

186, 194-195, 203,
207, 315-544, 605-
613, 619-657

Administrative Agencies (developing and
implementing policies, regulations, and
institutional frameworks)

20-34, 40-49

186-286, 315-657

Police, Customs, and Other Enforcement
Officers

21-22, 25-26, 33-
34, 40-43, 47-49

187-194, 203,
208-286, 315-564,
614-657

Judiciary

32, 40-41, 43, 47

207, 315-510, 545,
614

Educators and Media

26, 30, 33, 41,
43-44, 49

203, 205, 208,
371, 545-604, 639

Civil Society, Local Authorities, Private
Sector (i.e., other major stakeholders)

27-33, 41-44, 48

204-222, 371-604,
619

Second, this Manual may be used to address a particular issue, for example to draft a
law addressing environmental crimes or to strengthen the capacity of customs officials to
identify and seize environmental contraband (such as hazardous waste, ozone-depleting
substances, or endangered species). For these specific needs, the user would be advised to
start by consulting the index for an appropriate keyword.

Finding Information

People who are using the Manual for the first time are encouraged to flip through the
Manual to become familiar with the types of information and resources available in the
Manual. As described above, certain classes of users may be more interested in particular
Guidelines and accompanying materials than other users might be. Due to the complex
and inter-connected nature of many compliance and enforcement issues, there often is
relevant information following other Guidelines.
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Once a person is familiar with the general structure and methodology of the Manual, the
Manual is designed as a reference tool. As such, UNEP has developed a variety of ways to
find information in the Manual. These include:

B using the detailed Table of Contents, above;
B by Guideline (if one is familiar with the Guidelines);

B through cross-references in the Manual to other Guidelines, case studies, and
explanatory text;

B by following the suggestions for more information (e.g., by visiting the web
pages listed at the end of many case studies); and

B by using the resources in the Annexes.

The Annexes include different types of information to supplement the Manual. Annex |
provides the full text of the Guidelines. A background note on the Guidelines’ develop-
ment is provided in Annex Il. Annex Il provides different resources for finding information
on a particular MEA. Due to the particular context of small island developing states (SIDS),
Annex IV describes some of the key issues and approaches for implementing MEAs in SIDS.
Annex V sets forth a list of relevant contacts, including contacts for obtaining more infor-
mation on specific experiences and approaches highlighted in this Manual (as denoted at
the end of case studies). Annex VI includes a list of selected publications, many of which
provide more information on case studies, while Annex VIl includes Internet references.
Compositions of certain negotiating blocs are enumerated in Annex VIII. Annex IX includes
a list of acronyms used in the Manual. Annex X provides a glossary with definitions of key
terms related to MEAs. Finally, Annex Xl includes sample forms and documents.

The case studies and analyses included in this Manual have been selected for their breadth
of potential application to different regions, MEAs, and legal, socio-political, and eco-
nomic contexts. Accordingly, the various examples should be viewed broadly with the
potential of creative application to different contexts.

Caveats

This Manual highlights experiences from around the world in negotiating, implementing,
and enforcing MEAs at the national, regional, and global levels. In many instances, the
case studies represent innovative approaches toward compliance and enforcement. In
some instances, though, the case studies are illustrative of a particular approach, and are
not necessarily unique to that particular State or region.

UNEP intends to translate this Manual from English into the other five UN languages
(Arabic, Chinese, French, Russian, and Spanish). To the extent possible, UNEP is endea-
vouring to maintain a consistent look and feel throughout the Manuals, regardless of the
language or whether the Manual is available in print or electronic format. The issue of
translation of terms has been challenging. Experience with earlier drafts of the Manual
illustrated that translation is not just a linguistic issue: it is also a conceptual, legal, social,
and cultural issue. Different countries have their own legal and socio-cultural systems,
with different tools and concepts. In some instances, certain terms may be easy to translate,
while others may be more difficult. The terms “compliance,” “enforcement,” and “imple-
mentation” have proven particularly challenging. For consistency, UNEP has used the
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official tranﬁlatlon othhe 200; UNfEP Gu1dellnes% Translation of terms in the Manual is not just a
on Comp lance with and Enforcement of | jiyquistic matter, it can also be challenging for
MEAs tlo guide it in translating the text of the | conceptual, legal, social and cultural reasons.

Manual.

These conceptual and legal challenges associated translation also encourages a flexible
approach to using this Manual. Each State has its own system, and an approach that works
in one State may or may not work in another State.

The following tutorial illustrates, in a step-by-step manner, how users can use the manual
to find the information that they are seeking.
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States’ with Experiences in the Manual

(either in case studies or explanatory text)

Albania

Antigua and Barbuda
Argentina

Armenia

Australia

Austria

Bahamas

Barbados

Belarus

Belize

Benin

Bhutan

Bolivia

Brazil

Bulgaria

Burkina Faso
Cameroon

Canada

China

Colombia

Congo (Brazzaville)
Congo, Dem. Republic of
Cote d'Ivoire/lvory Coast
Croatia

Dominican Republic
Fiji

Finland

Gambia

Georgia

Ghana
Guinea-Bissau
Guyana
India
Indonesia
Jamaica
Kazakhstan
Kenya

Korea, South
Kyrgyzstan
Lebanon
Macedonia
Madagascar
Malawi
Mauritius
Mexico
Mongolia
Morocco
Netherlands
New Zealand
Nicaragua
Nigeria
Norway
Oman
Pakistan
Philippines
Romania
Russian Federation
Saint Lucia

Saint Vincent and
Grenadines
Saudi Arabia
Senegal
Seychelles
Sierra Leone
Singapore
Slovak Republic
Slovenia

South Africa
Spain

Sri Lanka

Sudan
Switzerland
Syria

Tajikistan
Tanzania
Thailand

Togo

Tonga

Trinidad and Tobago
Uganda
Ukraine

United Kingdom
United States
Uzbekistan
Venezuela
Zambia
Zimbabwe

1 The names used here do not necessarily correspond to the official denomination of the States.

the
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States' Otherwise Mentioned in the Manual?

Algeria Iceland Niger

Azerbaijan Iran Palau

Bahrain Ireland Panama

Belgium Israel Peru

Bosnia and Herzegovina Italy Poland

Botswana Japan Qatar

Brunei Jordan Rwanda

Cambodia Kiribati Saint Kitts & Nevis
Cape Verde Kuwait Samoa

Chad Laos Sao Tome & Principe
Chile Lesotho Serbia & Montenegro
Costa Rica Liberia Solomon Islands
Czech Republic Libya Suriname

Denmark Luxembourg Swaziland

Dominica Malaysia Sweden

Ecuador Maldives Tunisia

Egypt Mali Turkey

El Salvador Marshall Islands Turkmenistan
Ethiopia Mauritania Tuvalu

France Micronesia United Arab Emirates
Germany Moldova Uruguay

Grenada Monaco Vanuatu

Guatemala Mozambique Vietnam

Honduras Myanmar Yemen

Hungary Namibia

1 The names used here do not necessarily correspond to the official denomination of the States.

2 These States include those States that are specifically mentioned by name as supporting or otherwise participating in specific initia-
tives or adopting particular approaches. This list does not include States that are listed solely for the purpose of enumerating the
States included in a specific negotiating bloc (e.g.,in Annex VIII). Nor does the list necessarily include all the States that are mem-
bers of regional organizations that are highlighted in specific case studies.
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Tutorial on How to Use the Manual

There are a few basic ways to use the Manual. First, readers may peruse the Manual to
identify a range of considerations and approaches in negotiating, complying with, and
enforcing MEAs. This is self-explanatory, but the reader may wish to consult the table of
users and guidelines of particular interest. The second way to use the Manual is to start
with a particular issue or “tool.” The third way is to start with a particular guideline. This
brief tutorial walks through a few examples.

Example

Example

1(a) Starting with a Particular Issue (Preparing for Negotiations)

Read the relevant Guideline first [number 10]. It provides general information on
actions to improve preparation for negotiation of MEAs (including a checklist).

Then read the explanatory text and case studies of the sub-Guidelines (a,

b, ¢, ...). They provide further clarification and examples (on Exchange

of information among states; Consultations between negotiating sessions;
Workshops on compliance; and Institutional and ministerial coordination at the
national level).

Note that there is a Checklist for Environmental Treaty Making.

There is also explanatory text on avoiding overlaps and encouraging synergies
with existing MEAs.

1(b) Starting with a Particular Issue (Media)

Read the relevant Guidelines first [numbers 30 and 31]. They provide
general information on the use of public awareness and the media to improve
compliance with MEAs.

Then read the explanatory text and case study. They provide further
clarification and examples: CITES (in explanatory text); discussion of the
usefulness of negative publicity; a case study of a public awareness campaign;
and other examples.

There is also a cross-reference to Guideline [44] for more discussion of use of
the Media and Public Awareness.

Go to Guideline [44] (starting on p. 565).

A brief review of Guideline [44] reveals that it discusses use of the media and
public awareness in an enforcement context, with several specific examples,
including use of a media campaign to target a specific environmental challenge.

Note the structure of Guideline [44]: chapeau with general analysis for the
guideline, followed by six specific tools (most with case studies).

In contrast with the first example — Preparations for MEA Negotiations — note
that this example highlights a tool that is found in both the Compliance and
Enforcement Chapters of the Manual. This is because Media and Public
Awareness are found in both the Compliance and Enforcement Chapters of the
Guidelines. To reduce duplication and overlap, most of the explanatory text
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and case studies are grouped in the Enforcement (i.e., national-level) Chapter,
where media and public awareness are most often used.

Example 1(c) Starting with a Particular Issue (Economic Instruments)

B Read the relevant Guideline [23]. The Guideline and the explanatory text are
brief, referring the reader to Guideline 41(g), in the Enforcement Chapter.
e While example 1(a) was entirely found in the Compliance Chapter
and example 1(b) was split between the Compliance and Enforcement
Chapters (although predominantly in the Enforcement Chapter), this
example has only the briefest of text in the Compliance Chapter,
because as a practical matter economic instruments — as shall be

KEY TO THE LAYOUT
O F TH E MAN UAL As noted in the Primer on Negotiating and Ratifying MEAs (at the beginning of
Chapter | of this Manual), every State has its own rules and procedures governing how
it becomes a Party to an MEA. To the extent that their constitutions and national laws
permit, States may consider the following actions related to ratification:
Q  Identify or develop clear procedures for becoming a Party to an MEA.
- * In establishing these procedures, the scope of treaties should be defined
broadly enough to include all MEAs of likely significance to the State.
O  Provide a role for Parliament in deciding whether the State should become a

Party to an MEA. Engaging Parliament in this phase can build parliamentary

“ownership” of the MEA and facilitate the development of the necessary

laws, institutions, and financing to implement and enforce the MEA.

 Such a role could range from providing for Parliamentary discussion and
debate of the MEA to requiring Parliamentary approval.

* The parliamentary discussion and debates may be made available by
radio or television broadcast, or otherwise publicly disseminated.

* To the extent that the State may wish to withdraw from an MEA,
Parliament may be granted the same role in discussing and debating (and
perhaps being required to approve) the decision.

Ensure that the rules governing becoming a Party to an MEA require the

political focal point or other relevant governmental body to communicate

the State’s acceptance to the Depository and the MEA Secretariat within a

specific timeframe.

Q o islati

of becoming a Party.

O  Guarantee that once the State has signed an MEA (but has not yet ratified
the MEA) that it refrain from any activities that would undermine or be
counter to the MEA.

0 Provide courts with the power to take judicial notice of MEAs that have been
signed by the State.

This Checklist builds upon a similar checklist in the 1999 CARICOM Guidelines for MEA

Implementation.

List of actions that States may take into
consideration. The checklist is advisory.

a-1HD
o

1 to il the MEA sil or in advance

* For a summary of the differences between ratification, accession, approval, adoption,
and signature, see the “Primer on Negotiating and Ratifying MEAs,” at the beginning

Acknowledgment of the source of the
of Chapter I.

material in the checklist.
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seen — are used almost entirely at the national level and thus more a
topic of concern for the Enforcement Chapter.

*  Proceed to Guideline[41(g)] (on page 421). Note the many tools that are
listed under economic instruments. These include, for example tax and
tariff systems, subsidies, and various creative financing arrangements.
There are also a series of case studies on environmental funds and
environmental taxes and bans.

Compliance A t and Compliance Plans

[EEJ]  Compliance assessment: Prior to ratification of a multilateral environmental
agreement, a State should assess its preparedness to comply with the
obligations of that agreement. If areas of potential non compliance are
identified, that State should take appropriate measures to address them before
becoming a party to that agreement.

[N  Compliance plan: If a State, once it becomes a party to a specific multilateral
environmental agreement, subsequently identifies compliance problems, it
may consider developing a compliance plan consistent with that agreements
obligations and inform the concerned secretariat accordingly. The plan may

address compliance with different types of obligations in the agreement and Index tabs indicating Chapter and sub-

measures for ensuring compliance. The plan may include benchmarks, to the (asiiar 7 Tl th h th
extent that this is consistent with the agreement that would facilitate monitoring Chapter ior easy navigation throug e

compliance. Manual.

Compliance assessments are important to conduct prior to ratifying an MEA. Such an
assessment provides a State the opportunity to assess its ability to comply with the terms
of the MEA before ratifying it, as failure to do so could result in non-compliance the
instant it becomes a Party. As such, the compliance assessment allows a State to identify
and correct areas of potential non-compliance so that it is able to meet its obligations
immediately upon ratification. In many cases, the compliance assessment will identify
changes that need to be made to national, sub-national, and local laws to ensure compli-
ance. Because the adoption of implementing law can be a long process, depending on
the State’s legislative system, it can be important to conduct compliance assessments early
in the negotiating process so that the State can negotiate with the full knowledge of what
national measures might be necessary. Moreover, a compliance assessment

can assist in the early development of necessary framework and sectoral laws

to implement the MEA (see the discussion of Guideline 20, below, devoted

to implementing laws and regulatory frameworks). [20]]

CHI-D

Explanatory text, expanding on the particular

Even States that have taken all necessary steps prior to ratification, however, may find Guidelines and introducing the case studies.

that they subsequently identify areas of non-compliance after becoming a Party. In such

BIoDpIVERSITY COUNTRY
STUuDY IN GEORGIA

After Georgia ratified the CBD in 1994, it undertook a Biodiversity Country Study. This
study was required by the CBD. Published in 1997, this study gathered and compiled
existing information on the status and trends of Georgia’s species and habitats. It
identified gaps and made recommendations for conserving the nation’s biodiversity.
For more information on the study, contact the NGO Nacres at
striped.hyena@nacres.org

Cross-reference to discussions

National Measures to Implement MEAs = COMPLIANCE WIH MEAs in other parts of the Manual (in
this case, following Guideline
20).
Case study. Chapter of the Manual with Sub-

section of the Manual.

Guideline number. Page number.
Accompanied by text of

Guidelines (Guidelines

reproduced in full in Annex 1).
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Example 2(a) Starting with a Particular Guideline (Guideline [40], on National Laws
and Regulations)

B Looking through the table of contents, note Guideline [40] (starting on page
315) which addresses national laws and regulations to implement MEAs.

B Read the Guideline first. The three sub-paragraphs are each addressed
separately on the subsequent pages.

B The explanatory texts and case studies include a discussion of ways for
incorporating international environmental law (including MEAs) into national
law; adaptively developing implementing legislation; the process for developing
implementing laws; conducting cost-benefit analysis for legal and regulatory

KEY To TH E LAYOUT NATIONAL ADAPTATION PROGRAMMES OF ACTION
OF THE MANUAL &

(NAPASs) uNDER THE CLIMATE CHANGE CONVENTION

In 2001, the 7th COP of the UNFCCC recognised that developing countries needed
assistance in developing plans to address the adverse effects of climate change. In
particular, the COP decided that the Least Developed Countries (LDCs) “should be
assisted in preparing National Adaptation Programs of Action (NAPAs) to address
urgent and immediate needs and concerns related to adaptation to the adverse effects
of climate change.” The COP also requested the Global Environment Facility (GEF) to
provide funding for preparing NAPAs as the first activity supported by the LDC Fund
(which the COP had just established). The next month, the GEF Council authorized GEF
support to LDCs for the preparation of NAPAs.

NAPASs seek to provide a basic framework for communicating “the urgent and
immediate adaptation needs of the LDCs.” The 7th COP recommended that NAPAs
should be action-oriented, country-driven, and widely endorsed. To achieve this, the
COP issued several recommendations regarding the process for preparing NAPAs. For
example, NAPA teams should include Government and civil society, and the teams
should “identify key climate-change adaptation measures, based, to the extent
possible, on vulnerability and adaptation assessment.” However, “if a State wishes to
depart significantly from the process recommended by COP 7, the GEF will consider
the reasons for the alternative process.

J-1HD

NAPAS also provide an avenue for linking issues associated with implementing the
three Rio Conventions (CBD, UNCCD, and UNCCC).

The implementing agencies through which GEF will provide assistance are UNEP,
UNDP, and the World Bank. Because NAPAs and initial national communications are
Case study closely interlinked, GEF recommends that a State keep the same agency for both. The
preparations of NAPAs are expected to be completed within 12 to 18 months of the
availability of funds, but it depends on each State’s situation.

For more information,

see http://www.gefweb.org/NAPA_guidelines_revised__April_2002_.pdf

Additional Resources On National Implementation Plans
Winston Anderson, “Domestic Programs for i i
Establishing MEA Implementation Mechanisms,” in Proceedings of the Sixth International

Conference on Environmental Compliance and Enforcement Vol. 1 (INECE 2002), available at http://

wwwinec 2/22-Domestich pdf
Additional resources on the topic, where of Mutti A for Efficient Water (2005),

) N i by the Foundation for E Law and D (FIELD) (examining
someone can get more information on the topic how national implementation plans under various MEAs can provide guidance in designing and
(in this case, National Imp/ementation P/ans)‘ applying national water policies and promoting integrated water resource management).

. . See also the text and studies foll Guideline 21.
These resources may include books, articles, e¢ oo the text and case studies Tollowing buideine
and materials available on the Internet, as well
as cross-references to other materials iwithin the MANUAL ON COMPLIANCE WITH AND ENFORCEMENT OF MEAs
Manual.

/

Page number.

MANUAL ON COMPLIANCE WITH AND ENFORCEMENT OF MEAs



development; assistance in developing environmental laws; National
Environmental Action Plans (NEAPs) and other planning processes; and other

issues relating to legislative development.

B Note that there are three components of Guideline [40]: (1) clarity and notice;
(2) feasibility; and (3) comprehensiveness with appropriate penalties.

B There are also checklists for cost-benefit analysis and for developing effective
environmental regulations, permits, and licenses.

Example 2(b) Starting with a Particular Guideline (Guideline [41(b)], on Import and

Export Controls)

B Looking through the table of contents (starting on page 6), note Guideline

Reporting, Monitoring, and Verification

[14]} (c) Reporting, monitoring and verification: multilateral environmental
agreements can include provisions for reporting, monitoring and verification
of the information obtained on compliance. These provisions can help
promote compliance by, inter alia, potentially increasing public awareness.
Care should be taken to ensure that data collection and reporting
requirements are not too onerous and are coordinated with those of
other multilateral environmental agreements. Multilateral environmental
agreements can include the following requirements:

(i) Reporting: Parties may be required to make regular, timely reports
on compliance, using an appropriate common format. Simple and
brief formats could be designed to ensure consistency, efficiency and
convenience in order to enable reporting on specific obligations.
Multilateral environmental agreement secretariats can consolidate
responses received to assist in the assessment of compliance. Reporting
on non-compliance can also be considered, and the parties can provide
for timely review of such reports;

(i) Monitoring: Monitoring involves the collection of data and in
accordance with the provisions of a multilateral environmental
agreement can be used to assess compliance with an agreement,
identify compliance problems and indicate solutions. States that
are negotiating provisions regarding monitoring in multilateral
environmental agreements could consider the provisions in other
multilateral environmental agreements related to monitoring;

(iii) Verification: This may involve verification of data and technical
information in order to assist in ascertaining whether a party is in
compliance and, in the event of non-compliance, the degree, type and
frequency of non-compliance. The principal source of verification might
be national reports. Consistent with the provisions in the multilateral
environmental agreement and in accordance with any modalities that
might be set by the conferences of the parties, technical verification
could involve independent sources for corroborating national data and
information.

CHI-C

MEAs can require that Parties monitor, report, and verify environmental compliance data.

Reporting, monitoring, and verification measures can assist States in tracking their com- B

pliance under the respective MEAs. These requirements vary in formality and reporting
methodologies. As technology has evolved, compliance-related information systems with
computerised databases are increasingly used to collect, sort, and process this information
(see, for example, the TIGERS database, described in a case study following

Guideline 48(c)). The advantages of using compliance-related information

systems include increased transparency, ease of data analysis and verification,

and increased efficiency, organisation, and prompt compilation of data. [48(c)]

Guideline numbers. Accompanied by text of
Guidelines (Guidelines reproduced in full in
Annex ).

How

Explanatory text, expanding on the particular
Guidelines and introducing the case studies.

Cross-reference to discussions in other
parts of the Manual (in this case, following
Guideline 48(c)).
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[41(b)] (starting on page 200) which addresses import and export controls.

B Note that the explanatory text provides a brief discussion of monitoring trade in
restricted substances and endangered species.

B There is a cross-reference to “international environmental crime” in Guideline
[38].

B A text box discusses the UNEP handbook for customs officers for regulating
ozone depleting substances (ODS).

B A second text box provides examples of efforts to control illegal trade in
wildlife and ODS.

A box includes a list of some additional resources.

There is also a checklist of options for import and export control.
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Introduction

his Manual seeks to promote and enhance effective implementation of Multilateral

Environmental Agreements (MEAs). It has been developed to facilitate the use and
application of the “Guidelines on Compliance with and Enforcement of Multilateral
Environmental Agreements” (set forth in Annex I). The Guidelines were developed by the
United Nations Environment Programme (UNEP), with the cooperation of more than 70
States and many other stakeholders. UNEP’s Governing Council (the body that directs and
oversees UNEP’s work) approved these Guidelines at Cartagena in February 2002. In its
decision adopting the Guidelines, the Governing Council called for UNEP “to take steps
for advancing capacity-building and strengthening of developing countries, particularly
the least developed countries, and countries with economies in transition, in accordance
with the guidelines.” This Manual has been prepared to facilitate the use of the Guidelines
and to promote their use according to this Governing Council decision.

Rationale

Over the past few decades, the number and scope of international environmental agree-
ments have grown rapidly. It is estimated that there are 700 or more different international
agreements that govern some aspect of the environment; and several more are being nego-
tiated at the bilateral, regional, and global levels.

In many instances, States recognised an environmental problem, negotiated an MEA to
address the problem, and then signed and ratified the MEA, without conducting a serious
assessment of whether particular States actually have the financial, personnel, and techni-
cal resources to implement the MEA. Now, many States are faced with the challenge of
implementing numerous MEAs with limited resources. In addition to scarce resources,
politicians often need to be convinced of an MEA's importance considering the other
pressing priorities facing a developing country.

There are a number of modest measures that States and MEAs (through their Secretariats
and Conferences of the Parties) can adopt to facilitate compliance with and enforcement of
MEAs. The Guidelines and this Manual are designed to provide guidance on how to imple-
ment MEAs. Expanding upon the Guidelines, this Manual provides ideas, approaches,
and experiences that Governments and other stakeholders may consider when seeking to
improve compliance and enforcement. Governments have expressed particular interest in
approaches designed to simplify MEA implementation — such as priority setting and MEA
clustering — in countries with limited resources to implement MEAs.

The Guidelines and Manual have been informed by a variety of sources. These include
regional guidelines on compliance and enforcement, experiences of MEAs in developing
global mechanisms for compliance and enforcement, and decades of institutional expe-
rience at UNEP. UNEP has had a unique role in developing and implementing MEAs.
UNEP has been involved in the development and negotiation of most MEAs. Moreover,
UNEP has worked to implement MEAs at the national and regional level through initiatives
such as the Partnership for Development of Environmental Laws and Institutions in Africa
(PADELIA). In this context, UNEP has played a leading role in working with Governments
and MEA Secretariats to promote compliance with and enforcement of MEA:s.
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Most regional guidelines relating to compliance and enforcement have a close relationship
to the 2002 UNEP Guidelines. Some guidelines were adopted prior to 2002 and influ-
enced the development of the UNEP Guidelines, while others drew their inspiriation from
the UNEP Guidelines. These various guidelines include, for example:

B 1999 Caribbean Guidelines for MEA Implementation http://www.pnuma.org/
foroalc/esp/bbexb07i-MEAsImplementationintheCaribbean.pdf

B 2002 Guiding Principles for Reform of Environmental Enforcement Authorities
in Transition Economies of Eastern Europe, Caucasus and Central Asia (EECCA),
developed by EECCA Member States and the Organisation for Economic Co-
operation and Development (OECD)
http://www.oecd.org/dataoecd/36/51/26756552.pdf

B 2003 Guidelines for Strengthening Compliance with and Implementation
of Multilateral Environmental Agreements (MEAs) in the ECE (UN Economic
Commission for Europe) Region http://www.unece.org/env/documents/2003/
ece/cep/ece.cep.107.e.pdf

In addition, the Association of Southeast Asian Nations (ASEAN) has been developing
mechanisms to promote compliance and enforcement of MEAs in the region. The North
American Commission for Environmental Cooperation (NACEC) also has promoted com-
pliance and enforcement through its North American Working Group on Environmental
Enforcement and Compliance Cooperation. For example, in 2000, it produced Guidance
Document on “Improving Environmental Performance and Compliance: 10 Elements
of Effective Environmental Management Systems” http://www.epa.gov/compliance/
resources/policies/incentives/ems/cecguidedoc.pdf

Nature and Scope of the UNEP Guidelines and Manual

The Manual elaborates upon the Guidelines, and profiles
national and international experiences on compliance and | The Guidelines and the Manual
enforcement in the context of implementing MEAs and | are non-binding and advisory.
national laws. The Guidelines and the Manual are non-
binding and advisory in nature. There is no specific requirement to apply Guidelines or
the Manual. Instead, the Guidelines and the Manual seek to facilitate the implementation
of MEA commitments, which often are binding.

The Guidelines may be viewed as a “toolbox” of approaches for promoting implementa-

tion of MEAs. The Manual is a handbook explaining how
This Manual assumes a basic the tools set forth in the Guidelines may be used. As
understanding of MEAs. For such, the Manual is explanatory: it summarises and pro-
information on a specific MEA, vides examples of various legal, policy, and institutional
please consult Annexes Il and VIl. | approaches to improve MEA implementation at different
stages.

The Manual reflects the premises underlying the Guidelines that each MEA is unique and
that the implementation situation of each Party is different. The Manual expands upon the
compliance and enforcement guidance provided in the Guidelines through case studies,
basic explanations and other implementation tools. Definitions and interpretations of the
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text of the Guidelines are provided. There is no single way to use the Manual, and it is
designed to serve as a reference for various actions related to compliance and enforce-
ment.

The UNEP Guidelines and the Manual complement regional guidelines, manuals devel-
oped by MEA Secretariats, and other guidance. In many cases, a user of this Manual may
also wish to consider other guidelines, manuals, and guidance to identify approaches. For
example, if someone is wishing to improve compliance with and enforcement of CITES
in a Caribbean nation, they could consult the 1999 Caribbean Guidelines (which provide
a specific regional perspective on compliance and enforcement), the CITES handbook
(which provides relevant legal texts and decisions of the Conference of the Parties that
explain how to implement CITES), and the UNEP Guidelines and Manual (which highlight
a broad range of experiences that may provide models for compliance and enforcement
in this particular instance). Some of these guidance documents are advisory, but they can
provide insight and models upon which to develop new approaches or modify existing
approaches to improve compliance and enforcement.

Thus, the UNEP Guidelines and Manual usually will be more general, while the regional
guidelines and MEA guidance will be more specific. All the guidance materials provide
informative references; some may be more applicable or detailed than others, but all of
them may have innovative approaches that could be relevant.

As the title of this Manual suggests, the Manual provides guidance on how to better imple-
ment MEAs (including the development of MEAs that can be implemented). The Manual
assumes that there is a basic understanding of a specific MEA. Those looking for detailed
information on specific MEAs should consult Annexes Il and VII.

This Manual includes numerous case studies on compliance and enforcement. In many
instances, these case studies represent innovative ideas and approaches; while in other
instances the case studies illustratate well-established approaches. The Manual often, but
not always, distinguishes whether a particular case study is innovative or illustrative. The
reader is encouraged to focus on how a particular approach may assist in promoting com-
pliance and enforcement (regardless of whether the approach in a particular case study
is unique or shared, for a specific MEA or applied generally to many MEAs, or applied to
one MEA or another).

The Guidelines

The Guidelines are a practical response of the international community for enhancing the
effective implementation of MEAs and related national laws (see Annex II). The Guidelines
evolved from a wide-ranging consultative process, which included the convening of an
intergovernmental working group of experts at Nairobi on 22-26 October 2001, to which
all States were invited. The working group, in which 78 States participated, approved the
Guidelines and recommended them for adoption by the UNEP Governing Council.

The Guidelines address present and future MEAs
that cover a range of issues, including global envi- | o ;

. compliance” generally applies to the
ronmental protection, management of hazardous | oo context, and “enforcement”
substances and chemicals, prevention and control | generally applies to the national context.
of pollution, desertification, conservation of natural

In the Guidelines and the Manual,
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resources, biodiversity, wildlife, and environmental safety and health. The Guidelines outline
actions and measures for strengthening national enforcement and international cooperation
in combating violations of laws implementing MEAs. They emphasise the need for laws and
institutions, particularly those necessary to support effective enforcement and pursue actions
to deter and respond to environmental law violations and crimes.

The Guidelines intend to inform and improve the manner in which Parties implement
their obligations under MEAs. The Guidelines recognise the independent legal status of
each MEA, and that the most appropriate implementation mechanisms and procedures
will depend on the particular MEA and State in question. The Guidelines have been devel-
oped to remedy shortcomings in compliance that are common in many situations, despite
expanded national implementing legislation.

The purpose of the Guidelines is to assist Governments and MEA secretariats, relevant
international, regional and subregional organizations, national enforcement agencies,
NGOs, the private sector and other stakeholders in enhancing and supporting implemen-
tation of MEAs. Simultaneously, the Guidelines acknowledge that Parties to agreements are
best situated to determine the approaches for carrying out MEA obligations. The Guidelines
also advocate consideration of compliance issues at the design and negotiation stage, as
well as after the entry into force of MEAs. The Guidelines address situations where:

B national legislation may be lacking;

B there is a lack of awareness of the relevant regulations, including among
industry, consumers, or enforcement authorities;

costs of compliance create a financial incentive for evasion;
there are inadequate penalties;
there are difficulties with detection;

there is a dearth of resources and technical capability;

information and economic expertise may be lacking; and/or
B there are shortcomings in transboundary cooperation and monitoring.

Structure of the Guidelines

There are three parts to the Guidelines. The opening part, or introduction, recalls the
basis of preparing the Guidelines. It notes the advisory and non-binding nature of the
Guidelines, stating that the Guidelines in no way affect or alter the obligations in MEAs.
Insofar as the Guidelines are concerned, “compliance” refers to the extent of fulfilment by
a State of its obligations under an MEA, i.e., whether it is in compliance or not. In other
words, “compliance” is generally used in an international context, and “enforcement” is
generally used in a national one.

Following the introductory part, Chapter | of the Guidelines deals with enhancing compli-
ance with MEAs. Chapter | defines “compliance” in terms of obligations under an MEA.
“Implementation”, in Chapter I, means enacting and promulgating relevant laws, regula-
tions, policies, and other measures and initiatives necessary for Parties to meet their obli-
gations under an MEA.
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Chapter | touches upon the preparatory work required before negotiations, assessment
of domestic capabilities during negotiations, review of effectiveness, compliance mecha-
nisms after an MEA comes into effect and dispute settlement provisions. This chapter also
addresses national implementation, which includes a variety of possible national mea-
sures. Capacity building and technology transfer are also emphasised.

Chapter Il deals with the national enforcement of laws implementing MEAs. In this chap-
ter, “enforcement” refers to the range of procedures and actions employed by a State, its
competent authorities, and its agencies to ensure that organisations or persons can be
brought or returned into compliance and/or punished through civil, administrative, or
criminal action.

Enforcement encompasses a set of actions — such as adopting laws and regulations,
monitoring outcomes, and including various enabling activities and steps — that a State
may take within its national territory to ensure implementation of an MEA. The Guidelines
emphasise the need for consistency in laws and regulations, as well as cooperation in
judicial proceedings.

Chapter Il addresses national laws and regulations, institutional frameworks, national coordi-
nation, training to enhance enforcement capabilities, and public environmental awareness.
Issues associated with strengthening of institutional frameworks include the designation
of responsibilities to agencies and clear authority for carrying out enforcement activities.
Capacity building and strengthening include coordinated technical and financial assistance
to develop and maintain institutions, programmes and action plans for enforcement.

Compliance
The guidance on compliance addresses:

(1) the significance of preparatory work, including:
(@) regular exchange of information among States,
(b) consultations,

(c) experience sharing,

(d) coordination at national level, and

(e) synergies with existing MEAs;

(2) effective participation in negotiations, including:

(@) assessment of the geographical scope of the environmental problem being
addressed;

(b) identification of States for which the environmental problem may be
particularly relevant;

(c) establishment of special funds and other appropriate mechanisms to facilitate
participation;

(d) approaches, such as common but differentiated responsibilities, framework
agreements, or limiting the scope of MEAs to subject areas with relatively more
likelihood of agreement;

(3) assessment of domestic capabilities during negotiations, as well as regular review
of the overall implementation of obligations under an MEA, and examination
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of specific difficulties in compliance and consideration of measures aimed at
improving compliance;

(4) the need to enhance compliance through:
(a) clarity in stating obligations in MEAs;
(b) national implementation plans, including monitoring and evaluation of
environmental improvement;
(c) reporting, monitoring and verification;
(d) establishment of a compliance committee with appropriate expertise; and
(e) inclusion of compliance provisions and mechanisms;

(5) regular review of MEA effectiveness in meeting objectives;
(6) introduction of compliance mechanisms after the entry into force of an MEA;
(7) dispute settlement provisions;

(8) national implementation measures, to include:
a) Compliance assessment,
) compliance plan,
) appropriate laws and regulatory framework,
) national implementation plans,
) enforcement frameworks and programmes,
f) economic instruments,
g) identification of national focal points,
h) coordination among national departments,
i) enhancing efficacy of national institutions,
j) cooperation of major stakeholders,
k) dialogue with local communities,
[) role of women and youth,
m media,
n) public awareness, and

) access to administrative and judicial proceedings;

(9) capacity building and strengthening, including financial and technical assistance
for environmental management;

(10) technology transfer, which should be consistent with the needs, strategies, and
priorities of the State concerned and which can build upon similar activities already
undertaken by national institutions or with support from multilateral or bilateral
organisations; and

(11) international cooperation.

Enforcement
The guidance on enforcement addresses:

(1) national laws and regulations that are:
(@) clearly stated with well-defined objectives;
(b) technically, economically and socially feasible to implement;
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(c) capable of being monitored effectively, with objectively quantifiable standards
to ensure consistency, transparency and fairness in enforcement, and
(d) comprehensive with appropriate penalties for environmental law violations;

conducive institutional frameworks that promote:

(@) designation of responsibilities to agencies for enforcing laws and regulations,
monitoring and evaluation of implementation;

(b) collection, reporting and analysis of data, including its qualitative and
quantitative verification and provision of information about investigations;

(c) assistance to courts, tribunals and other related agencies;

(d) coordination among agencies; (e) strengthening of national environmental
crime units;

(f) certification systems;

(g) public access to administrative and judicial procedures, and environmental
information; and

(h) review of adequacy of laws and regulations;

national coordination among relevant authorities and agencies, including
environmental authorities, tax, customs and other relevant officials at different
levels of government, linkages at the field level among cross-agency task forces and
liaison points, as well as coordination among authorities for promoting licensing
systems to regulate the import and export of illicit substances and hazardous
materials;

training for enhancing enforcement capabilities, including for public prosecutors,
magistrates, environmental enforcement personnel, customs officials, and others
pertaining to civil, criminal, and administrative matters, including training that
promotes common understanding among regulators, enforcement personnel, and
other agencies, as well as development of capabilities to coordinate action among
agencies domestically and internationally;

environmental awareness and education, particularly among targeted groups,
about relevant laws and regulations, rights, interests, and duties, as well as the
social, environmental, and economic consequences of non-compliance, and
encouragement of public involvement in monitoring of compliance;

consistency in laws and regulations that provide appropriate deterrent measures,
including penalties, environmental restitution and procedures for confiscation of
equipment, goods and contraband, and for disposal of confiscated materials, and
the setting up of appropriate authorities to make environmental crime punishable
by criminal sanction;

cooperation in judicial proceedings related to testimony and evidence, including
exchange of information, mutual legal assistance and other co-operative
arrangements agreed between the concerned States, and developing appropriate
channels of communication;

international cooperation and coordination by establishment of communication
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channels and information exchange among UNEP, MEA secretariats, and relevant
organisations, as well as for developing infrastructure to control borders and protect
against illegal trade, including tracking and information systems, as well as measures
that could lead to identification of illegal shipments and prosecutions; and

(9) capacity building and strengthening to formulate effective laws and regulations and
develop institutions, programmes and action plans for enforcement, monitoring,
and evaluation of national laws implementing MEAs.

Development and Review of the Manual

Following adoption of the Guidelines and a mandate from the UNEP GC “to take steps for
advancing capacity-building and strengthening of developing countries . . . in accordance
with the guidelines,” UNEP researched and developed a draft Manual that expanded upon
the Guidelines with explanatory text and illustrative examples. This draft Manual is now
in the process of undergoing external review through a series of regional workshops on
compliance with and enforcement of MEAs. Following each workshop, UNEP will revise
the Manual — as appropriate — to incorporate new examples as well as other comments
and suggestions.

The first workshop was for the Asia Pacific Region, and it was held 14-19 September 2003
in Colombo, Sri Lanka. Approximately 50 government representatives from 18 States par-
ticipated, along with about a dozen resource persons. As a result of this workshop, UNEP
restructured the draft Manual to integrate what had been a separate chapter on interna-
tional coordination and cooperation into the two chapters on compliance and enforce-
ment. This new format follows the structure of the Guidelines more closely. The Manual
was also revised to incorporate many of the examples discussed during the workshop.
This workshop also highlighted a number of themes, including the importance of capac-
ity building, the local applicability and adaptability of technology transfer, the need for
simplified procedures, international cooperation and financing that reflects the priorities of
developing countries as well as developed countries, collective compliance, common but
differentiated responsibilities, and attention to a wide range of conventions.

The second workshop, for the English-speaking Caribbean, was held 20-23 October
2003 in Kingston, Jamaica. Approximately 45 government representatives from 13 States
participated, in addition to a dozen resource persons from the region, MEA secretariats,
and international organisations. This workshop was particularly valuable in gaining expe-
riences and perspectives of small island developing states that could be included in the
Manual. Following comments received at the workshop — and echoing comments from
the first regional workshop — UNEP redesigned the Manual from a table format to its
current commentary format. The third workshop, for South East Europe, was held 26-29
January 2004 in Belgrade, Serbia. Approximately 35 government and non-government rep-
resentatives from six States participated, in addition to resource persons from the region,
MEA secretariats, and international organisations. The workshop highlighted additional
examples for inclusion in the Manual, as well as some specific proposals for improving
the usability of the Manual.

The fourth workshop, for Anglophone Africa, was held 1-4 March 2004 in Nairobi, Kenya.

Approximately 65 government and non-government representatives from 23 States par-
ticipated, as well as approximately a dozen resource persons. This workshop provided
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additional case studies, highlighted areas in the text that would benefit from expansion
and clarification, and yielded a few more ways to improve organisational aspects of the
Manual.

The fifth workshop, for Eastern Europe, Caucasus, and Central Asia (EECCA), was held
22-25 March 2004 in Kyiv, Ukraine. Approximately 39 government and non-government
representatives from 13 States participated, as well as 12 resource persons. This workshop
provided additional case studies, this time from nations with economies in transition. It
also highlighted places in the Manual where more checklists could be added and explana-
tory text could be expanded or clarified.

The draft Manual also benefited from dissemination and review in other workshops. These
included meetings, workshops, seminars, training courses, and other events throughout
Africa, Asia and the Pacific, the Americas, and Europe in 2003, 2004, and 2005.

Following the five regional workshops, UNEP conducted a significant review and edit of
the draft Manual. UNEP reviewed the various experiences, case studies, and comments
received in the regional workshops and identified some of the more innovative or repre-
sentative examples to be included in the Manual. The revision also included more case
studies from the MEA Secretariats and other relevant institutions, as well as expanded
explanatory text that incorporates comments received from the workshops, as well as from
Secretariats, MEA experts, and other sources. This significant review was completed in
November 2004. Subsequently, the draft Manual was translated into Spanish, Arabic, and
French for the final three regional workshops in:

B Spanish- and Portuguese-speaking Latin America and Caribbean (Mexico City,
Mexico; 7-10 March 2005), including 42 participants from 17 States, as well as
14 resource persons;

B Arabic-speaking West Asia (Damascus, Syria; 2-5 May 2005), including
49 participants from 11 States, as well as eight participants from regional
organisations and 11 resource persons; and

B Francophone Africa (Yaounde, Cameroon, 9-12 May 2005), including 70
participants from 23 States, as well as 10 resource persons.

The final three regional workshops highlighted the strides that UNEP had made in edit-
ing and refining the Manual. Most of the comments in the final three workshops high-
lighted additional case studies to be included in the Manual to ensure regional balance.
Additional comments addressed specific details in explanatory text and translation con-
cerns. Participants also suggested the need for a glossary of terms to complement the list
of acronyms. Such a glossary is included as Annex X.

Through the eight workshops, approximately 400 participants from 124 developing coun-
tries and countries with economies in transition reviewed and commented on the drafts of
the Manual. These participants include attorneys, inspectors, Police, policy makers, and
other staff at Ministries of Environment, Foreign Affairs, Agriculture, and other Ministries,
as well as customs officers, Members of Parliament, Police, NGOs, and others. In addi-
tion, approximately 100 resource persons from MEA Secretariats, regional institutions,
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multilateral development banks, universities, and other institutions lent their expertise to
the Manual. Moreover, attorneys, professors, customs officers, policy makers, and other
staff and experts from a variety of developed countries contributed case studies, sugges-
tions, and comments to the Manual.

Following the final three UNEP regional workshops, as well as soliciting feedback from
other venues, the Manual was finalized taking into account the case studies and comments
from the workshops. UNEP intends to translate it from English into the other five official
languages of the United Nations and widely disseminate the Manual.
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Compliance guidelines - explanatory notes and
examples

Note to Users: The introductory paragraphs of the Guidelines (Guidelines 1-4) address the history and the
general nature of the Guidelines. This is considered in more detail in the “Overview and Introduction”

of this Manual, above, as well as the “Background Note on Development of the Guidelines” in Annex I,
below.

his Chapter of the Manual focuses on the international aspects of compliance and
enforcement. It is divided into five subsections:

B Background on Compliance

Preparing for Negotiations

B Negotiating MEAs
B National Measures to Implement MEAs
B International Cooperation and Coordination in Compliance

Since many of the tools in the subsection on national measures are also included in the
enforcement Chapter, the Manual seeks to limit any potential redundancies by including
the full discussion of most of these tools in the next Chapter. Nevertheless, people who
are interested in compliance issues (including negotiators) should at least be familiar with
the range of national measures that a State may utilise in order to comply with the com-
mitments of an MEA.

This Chapter seeks to assist Governments, MEA Secretariats, and other relevant parties in
enhancing and supporting compliance with MEAs. The guidelines relating to negotiations
and preparation for negotiations are intended to facilitate consideration of compliance
issues at the initial stage (i.e., negotiations) as well as once an MEA has entered into force
(through the meetings and conferences of the parties).

As noted earlier, the Manual recognises that each MEA is unique. They have been negoti-
ated separately, have different parties, and enjoy their own separate, independent legal
status. Experience has shown, though, that measures to implement one MEA can inform
the development of measures to implement other MEAs. Lessons can be learned, and
approaches can be adapted to other contexts. Accordingly, the approaches for preparing
to negotiate, negotiating, and promoting compliance with MEAs that are outlined in this
Chapter are relevant to a wide range of existing MEAs, as well as MEAs yet to come, that
address a broad range of environmental issues.

Before delving into the guidelines, this introduction addresses two general issues. First, it

highlights a number of benefits associated with complying with MEAs. Second, it provides
a brief primer on negotiation and ratification of MEAs.
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Assessing Benefits and Costs of Ratifying, Complying with, and
Enforcing MEAs

With many countries emphasising economic development, it is often necessary to “make
the case” for MEAs. Certain governmental decisionmakers may need to be convinced to
negotiate and ratify MEAs; parliamentarians may need to be persuaded that implement-
ing legislation is a priority; governmental authorities might need to be spurred to enforce
environmental laws that could have economic implications; and it facilitates compliance
if the regulated community and the general public understands the basic imperative for
the MEA and the implementing legislation.

The key benefits of an MEA are usually environmental, but may also be economic, socio-
political (e.g., empowering the public to become involved), and administrative. The clear-
est benefits of any particular MEA usually relate to the specific goals of that MEA. Thus,
CITES seeks to ensure that no wildlife species becomes or remains subject to unsustain-
able exploitation through international trade, but it also allows legitimate trade and scien-
tific research; the Basel Convention seeks to protect human health and the environment
from illegal transboundary movements and disposal of hazardous waste; and so forth.

In addition to these MEA-specific benefits, there are some general benefits of ratifying,
implementing, complying with, and enforcing MEAs — and costs associated with not
complying:

B Protecting Public Health and the Environment: MEAs have a range of
environmental and public health benefits, the specifics of which vary from MEA
to MEA and State to State. These benefits tend to be both short- and long-term.

B /mproving Governance: In addition to providing substantive norms of
environmental protection, many MEAs improve environmental governance,
as well as generally promoting transparency, participatory decisionmaking,
accountability, and conflict resolution. Moreover, MEAs often seek to avoid
or limit resource-driven conflicts by promoting equitable arrangements, for
example regarding access to fresh water within an international watercourse
basin.

B International Political Comity and Respect: Most MEAs address environmental
and public health challenges that are shared by many nations. Many nations
contribute to the problem, and many suffer the consequences. Sometimes,
they are the same nations; sometimes, the States causing the harm are different
from those most affected. In most instances, it is necessary for the international
community to unite to find a solution to the challenge. Those States who do
not engage in a dialogue on the problem in good faith — or who engage,
but do not undertake good faith efforts to ratify, implement, and enforce the
MEA — risk international criticism. This criticism can undermine the State’s
credibility and erode the willingness of States to take action on other, unrelated
matters such as trade, development, security, or social issues.
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B Solidarity: States may wish to become a party to an MEA to support other
States in the environmental challenges they face. In such instances, the
particular goals of the MEA might be noble, worthy, and of great importance
to other States (for example in the same region), but may be a lower domestic
priority.

CHI1

B financial Assistance: Often, a State needs to be a party to an MEA in order to
access funding from the MEA Secretariat, multilateral sources (such as the GEF),
and certain bilateral sources. Moreover, if a State is not complying with an
MEA, this could jeopardise existing funding.

B Technical Assistance and Networking: In addition to financial assistance, MEAs
often facilitate technical assistance, for example through technology transfer.
Additionally, MEA Secretariats often build capacity of governmental authorities
to implement the MEA by fostering regional and global networks through which
members share experiences.

B [ong-term Economic Benefits: Analyses by the OECD, the World Bank, and
others indicate that in many instances it is economically preferable to develop
within the context of environmental regulation. Otherwise, States frequently
have had to make large expenditures to redress environmental and public
health consequences of environmental neglect. Thus, while the priority of
many States may be on development, participation in MEAs can enhance the
long-term sustainability of development initiatives. In addition, to the extent
that MEAs contribute to a State’s ability to address environmental issues earlier
rather than later, the result may be a cost-reduction in the long-term since it is
often less expensive to prevent environmental harm than to address that harm
after the fact.

B Trade: In certain instances, MEAs contain provisions that impose obligations on
Parties vis-a-vis their trade with non-Parties. The Montreal Protocol and CITES
are examples of MEAs containing MEAs of this type.

B Facilitating Changes in Domestic Environmental Law: While environmental
problems may be evident, a Government or Parliament may be reluctant
to develop the necessary laws and institutions to address the problems.
Environmental concerns may be viewed as “secondary,” or the State might not
want to put domestic businesses at a competitive disadvantage. In this context,
an MEA can elevate the international importance of a particular environmental
problem, providing additional political motivation domestically (as well as
internationally) to address the problem. Moreover, the specific provisions of
the MEA can provide a common, basic framework for the State to follow in
developing measures to address the problem. Such a common framework
could help to ameliorate concerns of competitive disadvantage, and thereby
facilitate domestic legislative development.
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States have developed a range of procedures for deciding whether and how to become
a party to international agreements (including MEAs). Two examples are set forth below.
To some extent the various considerations set forth above can factor into such processes,
although it is often done on an informal basis.

@ LEGAL FRAMEWORK ESTABLISHING
PROCEDURES FOR MEASs IN
_—
THE REPUBLIC OF UZBEKISTAN

The basic legal document establishing the procedures governing the conclusion,
performance, suspending, and denouncement of international agreements in the
Republic of Uzbekistan is Law No. 172-1 “Regarding the International Agreements of
the Republic of Uzbekistan”, adopted 22 December 1995. This law addressed a gap
that had existed since independence in late 1991.

Under the law, decisions regarding negotiation and signature of MEAs (and other
international agreements) are made by different authorities, depending on the
character of the agreement. The law also sets forth procedures for implementing
international agreements, including the definition of the responsible ministries,
departments, and officials. According to this law, when it is necessary to adopt a law
implementing an MEA (or any other international agreement), the appropriate line
ministries and departments jointly with the Ministry of Justice and the Ministry for
Foreign Affairs introduce proposed legislation.

Under Uzbek law, MEAs and other international agreements enjoy a high status in the
hierarchy of laws. The Constitution of Uzbekistan confers a priority on conventional
norms of international law. Additionally, most national laws apply a standard
approach regarding potential conflicts between national laws and regulations and
international agreements: “if the international agreement establishes other rules,
than what are stipulated ... by the present legal rules, the rules of the international
agreement are applied.”

For more information, contact envconf@uzsci.net

In addition to these general frameworks for analysing MEAs, States are starting to develop
a range of analytical tools and institutional mechanisms for assessing the potential benefits
(and costs) of an MEA in more detail. As described in the case studies below, this has been
on an ad hoc basis in many States:

SEYCHELLES’ CosT-BENEFIT ASSESSMENT
FOR ACCEDING TO THE
BoNN CONVENTION

Seychelles is a hotspot for biological diversity, with numerous endemic species as

well as some migratory species. Seychelles was already a party to the Convention on
Biological Diversity, and the Government was not sure how much accession to the Bonn
Convention on the Conservation of Migratory species (CMS) would assist in conserving
the country’s unique biological heritage.
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To assist in identifying the implications of accession, the CMS Secretariat contracted
with a local consultant to assess the benefits and costs associated with acceding to
the Convention. Unfortunately, the report was never submitted to the Government
of Seychelles. However, the assessment ultimately was completed by the Ministry of
Environment and Natural Resources, which made its own independent assessment.
Based on the Ministry’s assessment of the costs and benefits, the Ministry has
recommended to the Government that Seychelles accede to the CMS.

For more information, contact Selby Remie chm@seychelles.net or
Didier Dogley didier21@hotmail.com

@ MEA RATIFICATION IN BHUTAN
e

When considering whether to ratify or accede to an international agreement (whether
it is a convention, treaty, protocol, or other similar instrument), Bhutan considers a
number of factors:

The benefits to the State generally of becoming a Party;

The benefits to specific sectors, such as environment, public health, etc.;
Whether Bhutan believes that it can fulfil the agreement’s obligations; and
International comity and a desire to cooperate with nations that consider
the agreement a high priority.

Once there is a decision that these factors weigh in favor of becoming a Party, the
ratification process is fairly straight-forward but at the same time it can be long. The
ratification process entails a series of steps, which include:

1. The Ministry of Foreign Affairs requests the designated agency to conduct
a study on the particular agreement(s) in question (for environmental
agreements, this is the National Environment Commission Secretariat).

2.  After studying the agreement(s), the designated agency issues its
recommendation. If it recommends ratification, it submits its study (in both
English and the official national language of Dzongkha) to the Council of
Ministers for their approval.

3. If it approves ratification, the Council of Ministers instructs the designated
agency to submit the agreement(s) to the National Assembly. During a
National Assembly meeting, the designated agency explains the reasons why
Bhutan should ratify the agreement.

4. If the National Assembly agrees, the agreement is ratified.

For more information, contact Mr. Karma Tshering at ktshering@nec.gov.bt
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@ CosT-BENEFIT ANALYSIS OF
RATIFYING THE KYOoTO PROTOCOL
=
IN SRI LANKA

When Sri Lanka was considering whether to ratify the Kyoto Protocol, public opinion
was split. To build public awareness of the Protocol’s importance and to identify public
concerns, the government initiated a series of public consultation meetings. At these
consultations, they found that they did not have the answers to questions regarding
the potential costs and benefits of the Protocol to Sri Lanka. People also asked about
resources for implementation, such as the Clean Development Mechanism. Some
questioned whether the Protocol would intrude upon the sovereignty of the State or
how it might affect Sri Lanka’s development agenda.

To address the numerous questions about the potential costs and benefits of
ratification, the government hired a Sri Lankan consultant. The Government asked
him to develop an assessment of whether Sri Lanka should ratify the Protocol, and the
answer was to be supported by an analysis of the costs and benefits of ratification.

In 1999, the consultants completed their study, which recommended ratification. At
this point, the Government held a series of 5 or 6 public meetings in Colombo to
review and discuss the findings. These public meetings raised public awareness of the
benefits and costs to Sri Lanka from ratification of the Protocol.

In preparing the Cabinet paper, seeking approval from the Cabinet to ratify the

Kyoto Protocol, the Government relied significantly on the cost-benefit analysis of the
consultants, as well as the public consultations. This heavily analytic approach, which
also emphasized public consultation, was the first time that Sri Lanka had conducted

a cost-benefit analysis of the implications of ratifying an MEA. Ultimately, Sri Lanka
ratified the Protocol in 2002. The three years that it took to ratify the Protocol may be
attributed in large part to the controversy regarding ratification of the particular MEA.
In this context, the cost-benefit analysis provided an independent assessment of the
potential implications of ratification and helped to address most of the concerns raised
by the public.

For more information, contact envecon@sltnet.lk
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@ CroaTtiA’s CosT-BENEFIT
ANALYSIS FOR RATIFYING THE
_—
AArRHUS CONVENTION

In deciding whether to ratify the UNECE Convention on Access to Information, Public
Participation in Decision-making and Access to Justice in Environmental Matters

(the Aarhus Convention) — and the extent to which the State should implement the
Convention’s various provisions — the Republic of Croatia undertook a cost-benefit
analysis of three implementation scenarios:

B the fullest implementation of the Convention, which was the most
demanding (the “upper” scenario);

B minimal implementation of the Convention, which was the least demanding
(the “lower” scenario); and

B a middle approach that included implementation measures midway
between the upper and lower scenarios (the “medium” scenario).

These three scenarios were formulated by the project team, consisting of the
Department for Resource Economics and Environmental Policy of the Croatian
Institute for International Relations (http://www.imo.hr) in cooperation with COWI
(http://www.cowi.dk). It was undertaken as part of a project on “Implementation
of the Aarhus Convention in Croatia (2001-2002),"” under the auspices of the Danish
Environmental Agency, Division for Central and Eastern Europe.

The consultants’ final report indicated that the costs of implementing the Aarhus
Convention would not be very high since the Republic of Croatia had already fulfilled
many of the Convention’s obligations. Accordingly, the report suggested that the
Republic of Croatia should choose either the upper or medium scenario to properly
fulfill all the obligations of the Convention.

The Government has been reviewing the recommendations of the report. There are
two particularly challenging aspects to the assessment. The most demanding question
was how to motivate regions and local administrative units to implement activities
envisaged under the upper and medium scenarios, which local authorities might not
consider obligatory. Second, the third pillar of the Convention (on access to justice)
was also challenging to implement in the Republic of Croatia. As of 2006, the Republic
of Croatia has not yet ratified the Aarhus Convention.

For more information, contact Ms. Natasa Kaci¢-Bartulovic at
natasa.kacic-bartulovic@mzopu.hr

At this point, it bears reiteration that when considering whether to become a party to an
MEA, a State should consider not only the obligations and implications of an MEA, but
also whether the MEA is relevant to that State. In more than one case, a State has become
Party to an MEA out of solidarity for other States (particularly in a region) when the MEA
actually was not relevant to their context. In such a situation, the State then has to divert
scarce resources to develop implementing legislation that is irrelevant, and they have an
ongoing obligation to develop and submit national reports. One way to determine whether
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an MEA is relevant to the State is to refer to existing national documents, such as the
National Environmental Action Plan or Policy and the National Environmental Statute. If
these documents do not identify the particular issue as a priority that could raise questions
regarding the relevance of the MEA to that particular State.

While cost-benefit analysis can be a useful tool, it has its limitations. |:>
The discussion following Guideline 40 highlights some of these limitations.  [ETi}]

As a practical matter, experience has shown that simply adopting an MEA is not sufficient
to solve domestic or international environmental problems. In order for MEAs to be effec-
tive, States need to focus their efforts at three stages: preparing for negotiations, negotia-
tions of the text, and implementation.

Because there is no automatic guarantee that the provisions of an international
agreement will meet the domestic needs of any particular State, it is
indispensable for each State to adopt a proactive attitude at negotiations in
order for the negotiations to account for national needs, constraints, and
ultimately the national position. Accordingly, the next subsection of the
Manual addresses preparation for negotiations, and the subsequent discussion
on negotiations also offers

some strategies for States Note: While cost-benefit analysis can be a valuable tool,
seeking to advance their it does have some methodological limitations.

positions during negotiations.

The negotiation stage also presents opportunities for States to include various
provisions in an MEA to facilitate and encourage compliance and enforcement
during the operational life of the MEA.

Finally, in order for an MEA to have impacts on the ground, legislation,
administrative measures, and capacity building for implementation and
enforcement at the local and national levels are essential. The final subsection
of the Compliance Chapter addresses these measures, as well as a more in-
depth treatment in the Enforcement Chapter.
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Primer on Negotiating and Ratifying MEAs

=
The following few pages provide a basic primer on negotiating and ratifying MEAs. Those [®]
familiar with MEA processes may wish to skip to the discussion of the Guidelines, fol-
lowing the primer. This primer includes a brief overview of the process for negotiating,
ratifying, and operationalising MEAs
and defines some of the key terms. NOTE: This primer is intended to assist in defining generic
The analysis is organised by a series | terms and concepts. While some generalities about the MEA
process may be drawn, each MEA is unique and each State
approaches MEAs in their own particular manner.

of basic questions regarding the
nature, procedures, and implica-
tions of MEAs.

What is an MEA?

The term “Multilateral Environmental Agreement” or MEA is a broad term that relates
to any of a number of legally binding international instruments through which national
Governments commit to achieving specific environmental goals. These agreements may
take different forms, such as “convention,” “treaty,” “agreement,” “charter,” “final act,”
“pact,” “accord,” “covenant,” “protocol,” or “constitution” (for an international organisa-
tion). The 1969 Vienna Convention on the Law of Treaties defines a “treaty” as “an interna-
tional agreement concluded between States in written form and governed by international
law, whether embodied in a single instrument or in two or more related instruments and
whatever its particular designation.” As a practical matter, though, “treaty,” “convention,”
and “agreement” are often used interchangeably. An amendment is a formal alteration of
the treaty provisions affecting the parties to a particular agreement.

MEAs may be between two States, in which case they are usually termed “bilateral.”
However, most MEAs are between three or more States, and thus “multilateral.” [For the
purposes of this Manual, MEA includes bilateral agreements.]

As a principle of international law, MEAs (as with other international agreements) usually
bind only those States who have agreed to be bound by the MEA. However, an MEA
can affect non-Parties, for example by prohibiting or restricting trade by Parties with non-
Parties.

MEAs may be stand-alone documents that include all the relevant require-

ments, or they can be “framework agreements” for which further agreements :>
(protocols) are necessary to provide the necessary standards, procedures,

and other requirements to implement the MEA effectively (see discussion of [11(d)]
Guideline 11(d) for more detail).

Other forms of MEAs may rely heavily on appendices (i.e., be “appendix-driven”). CITES
and CMS are two examples of such MEAs. Appendix | of CITES includes species threat-
ened with extinction, and international trade in these species is permitted only in excep-
tional circumstances. Appendix Il of CITES includes species not necessarily threatened
with extinction but in which trade must be controlled in order to avoid utilisation incom-
patible with their survival. Appendix Il of CITES includes species that are protected in at
least one State which has asked other CITES Parties for assistance in controlling the trade.
For CMS, Appendix | includes those migratory species that are endangered with extinc-
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tion (due to trade, habitat loss, by-catch, etc.) throughout much or all of their range; and
Appendix Il lists migratory species whose conservation would benefit significantly from
international cooperation through tailored agreements.

MEAs can follow a variety of models, including command and control, responsive regula-
tion, and advisory.

Most commentators exclude “soft law” from the scope of MEAs. Soft law documents
include action plans (such as Agenda 21), codes of conduct, declarations, resolutions,
policies, and other non-binding documents. [Complication arises when certain soft law
documents are deemed to reflect customary international law, and thus are binding; but
such cases are beyond the scope of this analysis.]

For more information, see http://www.ll.georgetown.edu/intl/guides/treaty/ or
http://www.uoregon.edu/~rmitchel/iea/overview/definitions.htm

What is the Process for Negotiating an MEA?

Once there has been a decision to negotiate an MEA, States endeavour to assess their
needs and capacity. To the extent that they know about potential measures that could be
included in the MEA, States try to identify the potential national implications of imple-
menting and enforcing a new environmental regime at national level. Based on these
assessments, States develop their national positions (ideally after having consulted the rel-
evant stakeholders and governmental agencies) and designate their national delegations.

Many of the earlier MEAs were first elaborated by international working groups of legal and
technical experts. More recent MEAs often have been negotiated by Intergovernmental
Negotiating Committees (INCs). INCs bring together Governments, inter-governmental
institutions, and non-governmental organisations, and they have the mission of drafting
and adopting an MEA. The INC was introduced as a negotiating format on the occasion
of the UNFCCC.

With the establishment of an INC, a secretariat is designated to manage the necessary
administrative and logistical matters. This secretariat also typically drafts the first version of
an agreement, which will serve as a basis for discussion and negotiation. For many MEAs,
UNEP provided such a secretariat.

To ensure efficient negotiations, the negotiators begin by adopting rules of procedure that
will govern them. These typically dictate the places and dates of the negotiating meetings,
the agenda, the establishment of the presidium of the negotiating committee (Bureau), the
language of the meetings, etc. In addition to these rules of procedure, there are a variety
of other widely used negotiating mechanisms. In practice, the Bureau and its presiding
officer — and the chief executive officer of the convening agency — play a large role in the
success (or failure) of the negotiations. These individuals and institutions can keep nego-
tiations moving and provide impulses where negotiations have stalled by expressing their
personal stands on certain matters, proposing negotiating methods, consult informally with
the relevant States, and undertake other similar measures.
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How do States Commit to an MEA?

Once the final text of the agreement is established, it will typically be “adopted” by and
“signed” at a diplomatic conference or a conference of plenipotentiaries. In practice, these
conferences usually take place during the final stage of the negotiations; its actors and
rules of procedure are usually similar to those of the negotiating sessions.

Signature of a treaty by a duly empowered representative of a State authenticates the text
of the agreement as being the one finally agreed upon and sanctions its consent to the
content of the negotiations. Signature may happen at the negotiating conference, at a final
event opening the agreement for signature, or within a designated period after the agree-
ment is opened for signature. While signature generally does not bind a State to the terms
of the agreement, it does however declare an intention of the State to become a Party to
the agreement and (under the 1969 Vienna Convention on the Law of Treaties) it indicates
a commitment on the part of the State to “refrain from acts which would defeat the object
and purpose” of the agreement.

A State is bound by an agreement when it becomes a Party to the agreement (in certain
instances, non-State actors, such as the European Community and other regional economic
integration organisations, can also become Party to an agreement). It can do so by ratify-
ing, accepting, approving, or acceding to the convention. The 1969 Vienna Convention
on the Law of Treaties defines “ratification,” “acceptance,” “approval,” and “accession” as
“the international act so named whereby a State establishes on the international plane its
consent to be bound by a treaty.” Ratification is the act by which the governmental author-
ity empowered by a State’s constitution to conclude treaties (be it the legislature or the
executive) confirms the treaty signed by the plenipotentiaries and consents for the State to
be bound by it. Acceptance and approval are simplified versions of ratification, and they
are generally used by States that do not provide explicitly for ratification. Accession is the
means by which a State can become a Party to an agreement when it did not sign the treaty
within the established period; and accession usually occurs after the agreement enters into
force. The specific procedure by which any particular State becomes Party

to an international agreement depends on the State, and is often set forth in :>

the State’s Constitution. [The checklist before Guideline 18 provides more

information on the process of becoming party to an MEA.]

When a State becomes Party to an agreement, it may (if the agreement allows) submit
reservations or understandings that limit or interpret the terms of the agreement in a par-
ticular way.

In order for a State to become a Party, it must deposit its instrument of ratification, accep-
tance, approval, or accession with the institution serving as the depository. In certain
instances, such instruments may be exchanged between the contracting states, or formal
notification may serve in lieu of actually depositing the instrument. It is not uncommon
for a State to have taken all the internal, national measures necessary to become a party .
.. only to have the instrument of ratification fail to be deposited for an extended period of
time (during which time the State is formally not a Party). Accordingly, it is recommended
that the relevant State agency or ministry follow up to ensure that instruments of ratifica-
tion are duly deposited.
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What does it Mean to be a “Party” to an MEA?

The fundamental principle of international law is pacta sunt servanda (“agreements must
be observed”). States generally are only bound by those agreements to which they agree
to be bound. A State may become Party to an MEA for many reasons: because it is in
the State’s best interest, because the State wants to be a responsible international actor,
because it wants to access financial or technical resources, because other States encour-
age it, etc.

Regardless of the reason, once the State is a Party to an MEA, it is bound by the terms of
the MEA. Typically, this includes both substantive provisions (to take certain measures
to protect the environment) and procedural provisions (such as reporting, as described
in Guideline [14(c)] A Party is required to fulfill all these obligations, and a
<: State may have fulfilled all the substantive requirements of the MEA but still
be declared to be in non-compliance because it has failed, for example, to

REION  submit its national report.

To implement an MEA's requirements, States often have to adopt implementing legislation.
In States with “monist” systems, once ratified an international agreement has the force of
law within the State; while States with “dualist” systems require implementing legislation
for the agreement to have legal effect. [Strictly speaking, until implementing legislation is
passed, a dualist State has binding international obligations to other States but internally
the MEA is not in effect.] In both cases, though, changes to national laws, standards, and
institutions are often required to reflect the new commitments.

Some States require that their laws and institutions conform to the terms of an MEA before
the State can become a Party to the agreement. Other States often become a Party to an
agreement first, and then proceed with the legal and institutional reforms. Why would States
pursue the latter course? While most MEAs provide for some form of technical or financial
assistance to implement the MEA, such assistance often is given only to those States that are
Parties to the MEA. There is a trend, reflected in the UNECE Guidelines for Strengthening
Compliance with and Implementation of MEAs, to encourage States to have the necessary
implementing measures in place when they become a Party. This way, new Parties are not
simultaneously welcomed to the MEA and told that they are in non-compliance.

How do MEAs Function?

An international agreement “enters into force” when the terms for entry into force as
specified in the agreement are met. This typically happens within a specified time (e.g.,
30, 60, or 90 days) after a specified number of States (usually 20 percent to 30 percent
of the Signatories) have ratified the agreement (or accepted/approved/adopted it, depend-
ing on national jurisdictions). Bilateral treaties usually enter into force when both parties
agree to be bound.

Before an international agreement enters into force, the Signatories to the agreement may
meet on a regular (e.g., once a year) basis in Meetings of the Signatories (MOS) to discuss
ratification and implementation of the agreement. Once an agreement enters into force,
the Conference of the Parties (COP) or Meeting of the Parties (MOP) becomes the body
that is responsible for making the decisions regarding implementation and operation of
the agreement. The COP or MOP consists of the nations who are Party to the Convention,
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and it meets regularly (e.g., once every year, two years, or three years), as specified in
the MEA. The Secretariat of an agreement may administer the agreement, but the COP
or MOP makes the key decisions. In addition to the Secretariat, an MEA may provide for
other bodies (such as a Subsidiary Body on Scientific, Technical and Technological Advice
or SBSTTA) to assist in the administration and implementation of the MEA in-between the
COPs or MOPs. Subsidiary bodies might also be established by the Conference of the
Parties after the adoption of an MEA (such as the permanent committees of CITES).

To assess and track how effective an MEA is over time, periodic reviews may be conducted
regarding the general operation of the MEA or focusing on specific aspects. Because MEAs
often need to evolve over time, the existing international legal regime may need to be
modified (for example to revisit responsive, voluntary provisions and make them binding
obligations). Such modification can entail re-opening an MEA's text for negotiation. More
often, the Parties develop new instruments (such as protocols) to strengthen

the compliance with and enforcement of the old MEA regime. [See discus- :>

sion of framework agreements following Guideline [11(d)]. [11(d)]

How do States Withdraw from an MEA?

Occasionally, a State may decide that it is no longer in its best interest to be a Party to an
agreement. Where an agreement so provides, States can withdraw from (or denounce)
the agreement. Where the agreement does not explicitly allow for withdrawal, a State can
withdraw only if it can be shown that the States Parties intended to allow for withdrawal
or a right of withdrawal may be implied from the nature of the agreement. Withdrawal or
denunciation is an extreme step and it rarely happens. When it does, it frequently brings
international condemnation. However, it is the prerogative of each State Party.

Article 19 of the 1985 Vienna Convention for the Protection of the Ozone Layer sets forth
a standard approach to withdrawal:

1. Atany time after four years from the date on which this Convention has entered
into force for a Party, that Party may withdraw from the Convention by giving
written notification to the Depositary.

2. Except as may be provided in any protocol, at any time after four years from the
date on which such protocol has entered into force for a party, that party may
withdraw from the protocol by giving written notification to the Depositary.

3. Any such withdrawal shall take effect upon expiry of one year after the date of
its receipt by the Depositary, or on such later date as may be specified in the
notification of the withdrawal.

4. Any Party which withdraws from this Convention shall be considered as also having

withdrawn from any protocol to which it is party.

Most global and regional MEAs (including the UNFCCC/Kyoto Protocol, Basel Convention,
CITES, and CBD) follow a similar approach to withdrawal. The primary differences are
with respect to:

B the number of years a Party must wait after the entry into force of the agreement
before it can denounce the agreement (generally ranging from O to 4 years); and
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B the length of time it takes for a withdrawal to become effective after notification
o) to the Depositary (usually up to one year, but almost never immediately).
==
gl \Withdrawal is not necessarily permanent. For example, the United Arab Emirates with-
drew from CITES and rejoined later.

As described below, in the case study on “State Succession and the Nyerere Doctrine,”
new States (e.g., those emerging from colonialism) may elect not to recognise certain
international commitments made by the colonial predecessor State. This is a special
case, though, and it does not apply to changes in Government or even revisions to the
Constitution.
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STATE SUCCESSION AND THE NYERERE DOCTRINE

What happens when a new State emerges? Is it bound by the international

==  commitments of its predecessor? There are a couple ways in which a new
State can emerge, and these have potentially different implications. A State can
become independent from a colonial power, entering the community of nations as
a peer (as was common in the three decades following World War IlI). States can be
created with the dissolution of a former State (for example with the Soviet Union,
Yugoslavia, and Czechoslovakia). States can also be created by combining previously
independent states.

When a new State emerges, the international law of succession applies. Succession
provides that a new State inherits the international obligations that its predecessor
had made. In the 1950s and 1960s, many African colonies achieved independence.
While some followed the doctrine of succession (such as Nigeria), others followed the
Nyerere Doctrine of selective succession to treaties. Julius Nyerere, the first President
of Tanzania, considered that international agreements dating from colonial times
should be renegotiated when a State becomes independent, as the nation should
not be bound by something that the nation was not in a sovereign position to agree
to at that time. According to this doctrine, a newly independent State can — upon
independence - review the international treaties that it stands to inherit and decide
which of the agreements it will accept and which it will repudiate. Although such

an "optional” approach to events of State succession was not new and was already
recognized by customary international law, Nyerere is recognized for the modern
formulation of the optional doctrine of the law of State succession.

This “optional doctrine” is more refined than that of the tabula rasa, the classical
doctrine of clean slate, under which a new State starts without any of the obligations
of the predecessor State. Under the Nyerere Doctrine, this is only an assumption, as the
doctrine does not rule out or prejudice the possibility or desirability of renewal (after
a legal interruption during the succession) of commitments or agreements of mutual
interest to the parties concerned. This doctrine however rejects any categorization

of international obligations between those which the successor State would have to
accept and those which it could reconsider. Nyerere also created a formula for the
practical application of this doctrine, which provides for an interim reflection period
during which some of the predecessor’s treaties apply provisionally while the successor
chooses which treaties it will renew or renegotiate and which it will set aside.

Both the doctrine and the formula, with country-specific variations, served as a
framework for State succession in East African States as well as for many other
emerging developing countries. In most instances, predecessor States and third-party
States have accepted - if not indeed supported — the application of the Nyerere
Doctrine.

For more information, see (for example) State Succession and the New States of
East Africa, by Yilma Makonne (1984).
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Additional Materials on MEAs

For more information on the basics of MEAs, a good starting point is the 1969 Vienna Convention on the
Law of Treaties (available at http://www.un.org/law/ilc/texts/treaties.htm or http:/fletcher.tufts.edu/multi/
texts/BH538.txt). In addition, there are numerous relevant reference materials:

Patricia W. Birnie & Alan E. Boyle, /nternational Law and the Environment (Oxford University Press 2002).

Nicolas de Sadeleer, Environmental Principles: From Political Slogans to Legal Rules (Oxford University
Press 2003).

Lakshman D. Guruswamy & Brent R. Hicks, /nternational Environmental Law in a Nutshell (2nd ed.) (West
Group 2003).

Lakshman D. Guruswamy, Burns H. Weston, Geoffrey W.R. Palmer, & Jonathan C. Carlson, International
Environmental Law and World Order: A Problem-Oriented Coursebook (2nd ed.) (West Group
1999).

David Hunter, James Salzman, & Durwood Zaelke, /nternational Environmental Law and Policy (2nd ed.)
(Foundation Press 2002).

Andree Kirchner, International Marine Environmental Law: Institutions, Implementation, and Innovations
(International Law Publications 2003).

Philippe Sands, Principles of International Environmental Law (2nd ed.) (Cambridge University Press 2003),
as well as the companion Documents in International Environmental Law (2nd ed. 2004).

Marie-Claire Segger Cordonier & Ashfaq Khalfan, Sustainable Development Law: Principles, Practices, and
Prospects (Oxford University Press 2004).

Alexandre Timoshenko, Environmental Negotiator Handbook (Kluwer Law International 2003) (described in
more detail in a case study on “Negotiating Resources” following Guideline 11).
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A. Background on Compliance

Purpose, Scope, and Definition of Terms Used in the

Compliance Chapter

(5]

CHI-A

Strengthening of compliance with multilateral environmental agreements has
been identified as a key issue. These guidelines provide approaches to enhance
compliance, recognizing that each agreement has been negotiated in a unique
way and enjoys its own independent legal status. The guidelines acknowledge
that compliance mechanisms and procedures should take account of the
particular characteristics of the agreement in question.

The purpose of these guidelines is to assist Governments and secretariats of
multilateral environmental agreements, relevant international, regional and
subregional organizations, non-governmental organizations, private sector and
all other relevant stakeholders in enhancing and supporting compliance with
multilateral environmental agreements.

These guidelines are relevant to present and future multilateral environmental
agreements, covering a broad range of environmental issues, including

global environmental protection, management of hazardous substances and
chemicals, prevention and control of pollution, desertification, management
and conservation of natural resources, biodiversity, wildlife, and environmental
safety and health, in particular human health.

The guidelines are intended to facilitate consideration of compliance issues
at the design and negotiation stages and also after the entry into force of

the multilateral environmental agreements, at conferences and meetings of
the parties. The guidelines encourage effective approaches to compliance,
outline strategies and measures to strengthen implementation of multilateral
environmental agreements, through relevant laws and regulations, policies
and other measures at the national level and guide subregional, regional and
international cooperation in this regard.

For the purpose of this chapter of these guidelines:

e “Compliance” means the fulfilment by the contracting parties of their
obligations under a multilateral environmental agreement and any
amendments to the multilateral environmental agreement;

e “Implementation” refers to, inter alia, all relevant laws, regulations, policies,
and other measures and initiatives, that contracting parties adopt and/or
take to meet their obligations under a multilateral environmental agreement
and its amendments if any.
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The brief introductory section to the Compliance Chapter notes the flexible nature of the
Guidelines and their intended purpose of assisting Governments and others in improving
compliance with all MEAs, as discussed in more detail in the introductory section of this
Manual. Paragraph 9 also provides two working definitions: the terms “compliance” is
defined to mean the fulfillment by a Party (usually a State) of their obligations under an
MEA, and the term “implementation” is defined to mean all laws, regulations, etc. that a
Party adopts to achieve compliance under an MEA. The Guidelines also note that a differ-
ent definition of the term “compliance” is provided under the Enforcement Chapter of the
Guidelines, since the use of this term can differ, depending on the context.

While MEAs often use the terms “compliance,” “non-compliance,” and “implementation,”
these terms are rarely defined in the actual text of an MEA. Sometimes, they may be defined
by example in compliance guidelines, which illustrate what constitutes non-compliance. In
practice, the definitions often are vague so as to reach consensus in negotiating an MEA and to
maintain flexibility in evolution of an MEA. In developing the definitions, UNEP consulted with
the MEA Secretariats and numerous States who are State Parties to various MEAs. Accordingly,
the flexible definitions presented here and in Guideline 38 are designed to be consistent with
international definitions (to the extent they exist) and usages.
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B. Preparing for Negotiations

m Facilitate compliance with multilateral environmental agreements, preparatory
work for negotiations may be assisted by the following actions:

(a) Regular exchange of information among States, including through the
establishment of forums, on environmental issues that are the subject of
negotiations and the ability of the States to address those issues;

(b) Consultations in between negotiating sessions on issues that could affect
compliance among States;

(c) Workshops on compliance arranged by negotiating States or relevant
multilateral environmental agreement secretariats that cover compliance
provisions and experiences from other agreements with participation of
Governments, non-governmental organizations, the private sector and
relevant international, regional and subregional owrganizations;

(d) Coordination at the national level among ministries, relevant agencies and
stakeholders, as appropriate for the development of national positions;

(e) Consideration of the need to avoid overlaps and encourage synergies with
existing multilateral environmental agreements when considering any new
legally binding instrument.

number of activities can be taken both prior to and during negotiations of a new MEA

to ensure that States will be better prepared to comply with its requirements when it is
adopted. These activities include the exchange of information among States, coordination
at the national level among the different ministries and agencies that will be involved in
compliance, and workshops on compliance.

Some States, such as the Cook Islands, have prepared “diplomatic passports” which pro-
vide basic information on the negotiations. This can be particularly useful for new nego-
tiators. Such “passports” can be general (describing the negotiating process and etiquette).
They may also highlight the key issues at stake in the forthcoming negotiations.

One difficulty that many States face is that there is no formalized, established process
for negotiations (including at the Conferences of the Parties). This lack of an established
process has many serious implications. This means that no one necessarily knows how
to prepare for negotiations, select the delegation, obtain funding for participating, identify
key issues and negotiating positions, participate in the negotiating process, or briefing the
relevant persons after the negotiations. No one is prepared because no one has specific
responsibilities to prepare for the negotiation. The Government may have difficulty finding
people with appropriate expertise and skills to negotiate, particularly on short notice. After
a negotiating session or COP, the knowledge from that particular event is not necessar-
ily passed on to subsequent negotiators. This means that there is often little institutional
memory about the negotiating issues or the positions that the State took on those issues.
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Accordingly, one basic way that a State can greatly improve its negotiating capacity is
to develop a standard process for preparing for and participating in negotiations. The
process can start simply and evolve. It can stary by designating the focal point, a process
for consultation before the negotiations, and other similar measures. The Checklist for
Preparing for Negotiations, which follows, provides some considerations in developing or
strengthening national processes to prepare for negotiations.

VI CHECKLIST FOR PREPARING FOR NEGOTIATIONS

There are many ways States can act strategically to ensure that they are ready to
negotiate a legally binding agreement. Any strategy adopted, however, should include
some basic elements. The following checklist sets forth national and international
considerations when preparing for negotiations:

At the national level:

L What benefits could the State receive from an MEA? [These benefits could
be in environmental, economic, social, political, and other forms.]

e How likely are these advantages to accrue?

¢ When would the State receive these benefits?

L  what are the potential costs or difficulties associated with an MEA? [Costs
could be in economic, institutional, political, and other forms.]
¢ How likely are these costs or difficulties? What is the time horizon for

addressing them?

¢ Does the government have the capacity to implement and enforce the new
commitments at the national level? What sort (and amount) of financia*|
or technical assistance might facilitate compliance and enforcement?

e  Would new laws or regulations be necessary? Are there any potential
Constitutional conflicts?

L Are the relevant stakeholders involved? These could include, for example,
the various relevant line ministries and agencies, sub-national governmental
authorities, NGOs, potentially affected businesses and business associations,
and indigenous persons.

U If a decision is made to participate in MEA negotiations, who will form the
national delegation? Who will be the political focal point?
¢ Does the national delegation have the necessary substantive expertise

from the line ministries and agencies?

¢ Would it help to have an outside expert (from a university, NGO, or other
background)?

¢ What are the respective roles and responsibilities of the principal political
and technical focal points?

e s the political focal point aware of, and in regular contact with, the
technical focal point or points responsible for implementing the MEA and
with the focal point(s) for other relevant MEAs?

¢ Is the technical focal point appropriately involved in the negotiation,
conclusion, and acceptance of the MEA?

L Will the proposed delegation be able to maintain continuity through the
negotiations, thereby improving the institutional memory and negotiating
effectiveness?
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[V] Checklist for preparing for negotiations (cont’d)

U

Uoo0o

Q

At the sub-regional, regional, or other international level:

Q

Q

This checklist draws upon the extensive analysis in the Environmental Negotiator
Handbook by Alexandre Timoshenko (2003). The Checklist for Focal Points, following
Guideline 24, provides additional considerations relevant to preparing for negotiations.

¢ Do any of the members of the proposed delegation have other
commitments that are likely to interfere with their effective participation
in the negotiations?

e Is there political support for continuity in the delegation? Is there
pressure to rotate negotiators?

Is there an adequate level of staffing and funding?

e Are there opportunities to obtain financial assistance from outside
sources (MEA Secretariats, bilateral sources, or others) to support
participation of the delegation and in intersessional working groups?

Does the head of the delegation have sufficient seniority to take decisions

in the absence of instructions from the capital and to liaise informally with

other heads of delegations?

What are the likely issues in the negotiations?

What are the top one or two issues of highest priority for the State?

What is the preferred outcome for these issues?

What are acceptable alternative outcomes?

What procedure will the State take at the conclusion of the negotiations?

¢ Should the political focal point refrain from communicating final
acceptance or ratification of the MEA until any required implementing
legislation has been enacted, and any required institutional or
administrative arrangements established?

Who are potential allies on these issues? [This may include States,

businesses, or NGOs, including those that may ally themselves on this issue

only.]

Is there a relevant international level at which preparations could be
undertaken? [This is often regional or sub-regional, particularly for States of
limited negotiating resources; and it may be done through existing regional
political institutions. It could be, however, groups of like-minded or similarly
situated States around the world.]

Could the cost-benefit assessment outlined above be done within the
context of this international grouping?

Are there regional institutions that could assist in analyzing the available
information, sift through the COP papers, and identify the relevant issues?

=
[24]
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V] CHECKLIST FOR STEPS TO FOLLOW WHEN PREPARING FOR
NEGOTIATIONS

Following are some of the key steps for preparing for negotiations. These steps
may vary depending on the particular context of the State (including the size of the
delegation and institutional arrangements).

U In the months before the negotiations:

e Ensure that there is a sufficient mandate or other need to consult with
the Cabinet; proceed accordingly.

e Consult with other Departments, Agencies, and institutions as
appropriate (develop core and general consultation lists).

e Brief and seek direction from senior officials.

¢ Designate lead negotiators, develop positions, and produce necessary
policy materials.

e Consult key negotiation partners (including States of like-minded and
regional groups, as well as the MEA Secretariat).

e Review the status of financial obligations, and make appropriate
arrangements.

¢ Provide input to the Secretariat on the agenda. Review the draft agenda
and existing negotiation texts and papers (consider translations and line-
by-line analysis, particularly on key issues). Consider election of officers
for sessions and bodies.

e Make travel and logistical arrangements for the delegation, taking into
account the local context and the needs of your delegation.

U In the weeks before the negotiations:

* Produce briefing books. These briefing books may include the delegation
lists, contact and logistics information, position papers and background
documents, and intervention materials.

¢ Determine the membership of the delegation and the roles of the
various members. Notify the Secretariat in advance, in order to ensure
appropriate arrangements. Establish the “home team”, especially if
consultations regarding fallback positions are necessary.

¢ Draft opening statements, initial interventions, and key intervention
points.

¢ Arrange for the initial delegation and negotiation group meetings, and
ensure that contact information is distributed.

This checklist draws upon a similar checklist from Negotiator’s Handbook for MEAs,
(UNEP/University of Joensuu/Government of Canada 2006).
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Regular Exchange of Information Among States

D] (a) Regular exchange of information among States, including through the
establishment of forums, on environmental issues that are the subject of
negotiations and the ability of the States to address those issues; Regular
exchange of information among States can help to highlight potential
differences in negotiations, options for addressing those differences and
reaching consensus, and build broad support for the outcome of the
negotiations.

Often information is exchanged at a regional level, especially in anticipation of negotia-
tions. In practice, information exchange and coordination often happens more frequently
for existing MEAs, where there are established procedures, focal points, and funding.
However, there is often a greater need for such measures when a new MEA is being con-
sidered and States may be unfamiliar with everything but the basic issues.

Certain global MEAs — including the CBD, UNFCCC, and UNCCD — convene regional
meetings of States before their respective COPs. In advance of UNFCCC COPs, States
usually meet in the State hosting the COP before the COP starts. The CBD COP process
usually provides an avenue for regions to develop and discuss positions within each region
before the COP. The UNCCD has a similar process, which is facilitated by regional offices.
In most instances, such regional meetings are funded by developed countries with the
monies administered by the respective MEA Secretariats.

In addition to the global processes and institutions, regional institutions often provide
an opportunity for States to develop joint positions. For instance in the Caribbean, the
CARICOM Secretariat has developed and coordinated ad hoc regional task forces to assist
States in preparing for COPs and for major meetings (such as the 1992 Earth Summit).
Similarly, the Environment and Sustainable Development Unit (ESDU) of the Organisation
of Eastern Caribbean States (OECS) is attempting to develop a process for the OECS States
which involves assisting them with the negotiation process for major conventions. In
Africa, UNEP often provides a forum through which African delegates can coordinate in
advance of negotiations. In this process, African delegates divide themselves according to
the thematic areas so that the relatively small delegations are able to keep track of all the
issues (even if it is through the delegations of other, similarly situated States).

The success of particular regional collaborative efforts has depended in part on identifying
common needs, capacities, and priorities. As such, the opportunities for regional col-
laboration in negotiating may vary depending on the issue and the geographic extent of
the partners. Moreover, if countries lack sufficient human and financial resources, they
might not be able to respond to requests for coordination in an appropriate and timely
manner. In these instances, regional coordination can be problematic. To address this
lack of capacity, serious lobbying is often needed to elevate the environmental concerns
so that resources may be focused on the issue.
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Funding and the particular institutional structure can also determine the success or failure
of such efforts. Without continuous funding, regional efforts can remain ad hoc, without
an established process and group of participants. Similarly, the institution through which
coordination is to take place should have an appropriate mandate: a meeting of agricul-
tural officials is unlikely to be the best forum to discuss climate change; and a meeting of
trade officials similarly would have difficulties focusing on environmental matters.

<: In addition to the case studies below, the case studies following Guidelines
11 (a) and (b) may be consulted for examples of how States can exchange
EIICAI)|  ideas and develop common negotiating positions.

@ DEVELOPMENT OF A COMMON
AFRICAN NEGOTIATING PosITION
P
= ON DESERTIFICATION

Benin hosted the Fourth Africa/Asia Forum to Combat Desertification in June 2003.
This Forum focused particularly on agroforestry and soil conservation. It allowed the
various participants of the two continents to exchange agro-forestry techniques with
the aim of combating desertification. It drew participants from around Africa and Asia.
The exchange of experiences at the Forum also allowed the States in the two regions
to identify points of agreement. As articulated in the resolution at the end of the
Forum, these points of agreement include:

B Agro-forestry will not resolve all the problems arising from desertification,
but its integration into soil management can contribute to improving the
environmental situation;

B The importance of implementing a legal framework which includes
incentives, participatory decision-taking, and improved competitiveness of
the private sector;

B Within the context of the UN Convention to Combat Desertification
(UNCCD) and the Global Environment Facility (GEF), measures for supporting
synergistic programming between UNCCD, the Convention on Biological
Diversity (CBD), and the UN Framework Convention on Climate Change
(UNFCCC) must be taken into account; and

B Priority should be placed on biodiversity and on the use of healing and
aromatic plants in agro-forestry systems to fight soil degradation, promote
sustainable development, and combat desertification.

Immediately following the Forum, African Ministers convened a preparatory meeting
in anticipation of the Sixth Conference of the Parties (COP) to the UNCCD, w